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THE CRIME OF AGGRESSION AND THE CASE OF 
UKRAINE 
DOI:10.5281/zenodo. 10577594 


Elizabeth Pollman, PhD. International Legal Advisor, US 


Abstract: Crime of aggression, international crisis, protection of 
human rights and international criminal justice are some of the 
notions that in last years the international community seek to 
find a commonly accepted basis to examine and analyze them. 
Particularly, the crime of aggression in recent years has changed 
its “face” and an attempt has been made to find application in 
the more stringent context of international crimes. The 
Ukrainian case is one of the latest examples and certainly not the 
last where international crimes, and the International Criminal 
Court must find the way to punish this atrocity as punishable 
crimes and as a purpose not only for the evolution of 
international crime law but also for the international peace and 
the world criminal justice. The present work tries to concretely 
analyze the crime of aggression in the occurrence of Ukrainian 
crisis and the work begun with the repression of international 


crimes and especially that of aggression. 


Key words: ICC, international criminal justice, Prosecutor, 
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StICC, crime of aggression, international crimes, international 


peace and justice. 


Introduction 

The General Assembly of the States Parties of the International 
Criminal Court (ICC) on 11 June 2010 according to the rules of 
revision of the founding statute brought amendments relating to 


the termination of the crime of aggression (art. 8 bis): 


“1. For the purpose of this Statute, “crime of aggression” means the planning, 
preparation, initiation or execution, by a person in a position effectively to 
exercise control over or to direct the political or military action of a State, of 
an act of aggression which, by its character, gravity and scale, constitutes a 
manifest violation of the Charter of the United Nations. 2. For the purpose of 
paragraph 1, “act of aggression” means the use of armed force by a State 
against the sovereignty, territorial integrity or political independence of 
another State, or in any other manner inconsistent with the Charter of the 
United Nations. Any of the following acts, regardless of a declaration of war, 
shall, in accordance with United Nations General Assembly resolution 3314 
(XXIX) of 14 December 1974, qualify as an act of aggression: (a) The 
invasion or attack by the armed forces of a State of the territory of another 
State, or any military occupation, however temporary, resulting from such 
invasion or attack, or any annexation by the use of force of the territory of 
another State or part thereof; (b) Bombardment by the armed forces of a State 
against the territory of another State or the use of any weapons by a State 
against the territory of another State; (c) The blockade of the ports or coasts 
of a State by the armed forces of another State; (d) An attack by the armed 
forces of a State on the land, sea or air forces, or marine and air fleets of 
another State; (e) The use of armed forces of one State which are within the 
territory of another State with the agreement of the receiving State, in 
contravention of the conditions provided for in the agreement or any 
extension of their presence in such territory beyond the termination of the 
agreement; (f) The action of a State in allowing its territory, which it has 
placed at the disposal of another State, to be used by that other State for 
perpetrating an act of aggression against a third State; (g) The sending by or 
on behalf of a State of armed bands, groups, irregulars or mercenaries, which 
carry out acts of armed force against another State of such gravity as to 
amount to the acts listed above, or its substantial involvement therein 
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(Ambos, 2010; Clark, 2010; Van Schaak, 2011; Von Braun, Micus, 2012; 
Sayapin, 2014; Kress, 2017; Kress, 2018; Kress, 2021; Mcdougall, 2021); 
as well as the exercise of jurisdiction by the ICC with respect to 


this crime (artt. 15bis and 15ter). 

The assumption for the ICC of the crime of aggression takes on 
particular significance given that in our days the international 
community is once again dealing with an invasion characterized 
as a “special military invasion”, i.e. the invasion of the Russian 
Federation on Ukrainian territory. 

Remaining in the circle of international criminal law and the 


crime of aggression, the Nuremberg statute already stated that: 


“the prohibition of aggression was contemplated by a pre-existing norm of 
general international law given that some Nazi criminals were (also) 
convicted of acts of aggression” (Kress, 2021)'. 


The Statute of the International Criminal Court (StICC) of 17 
July 1998? mentioned the aggression within the spirit of 
jurisdiction ratione materiae at lett. d) of art. 5 according to the 
so-called “atrocity crimes”, i.e. war crimes against humanity and 
genocide. The institutive statute did not give a_ specific 
definition for the application of criminal laws, but only a second 
paragraph which was repealed in art. 5 where the participating 
States were directed towards the elaboration of the necessary 


provisions on the crime of aggression at an available moment 


1See the Commission Préparatoire de la Cour pénale internazionale, Analyse 
historique des faits relatifs a Jlagression, New York, 8-19 avril 2002 
(PCNICC/2002/WGCA/L.1). 

2The Rome Statute of the International Criminal Court adopted at the United 
Nations Diplomatic Conference of Plenipotentiaries on the Establishment of an 
International Criminal Court on 17 July 1998, Final Document (UN 
DOC:A/CONF.183/9 (1998)). 
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despite the fact that the history of international law has elements 
rich in aggression and destruction of states and peoples due to 
wars and unilateral invasions’. 

When we talk about aggression, we also include the illicit and 
unjustified use of armed force(s) by a State(s) against the 
territory or the independence of another State. The aggression is 
the most serious violation of the prohibition of the use of force 
in international relations and opens the way for the collective 
security of the United Nations’. 

Aggression is an illegal act where the State itself is called to 
respond according to the rules of international responsibility and 
constitutes an international crime by determining the criminal 
responsibility of the individual according to the rules of 
international law (Ferencz, 1975; Solera, 2007; Kamto, 2010; 
Solera, 2010; Dinstein, 2011; Kress, 2018). 


The approval of the amendment to the Statute of Rome and 
the crime of aggression 


The work of the Preparatory Commission for an ICC was to 


3See art. 2 of art. 5StICC: “The Court shall exercise jurisdiction over the crime of 
aggression once a provision is adopted in accordance with articles 121 and 123 
defining the crime and setting out the conditions under which the Court shall exercise 
jurisdiction with respect to this crime. Such a provision shall be consistent with the 
relevant provisions of the Charter of the United Nations (...)”. 

4The prohibition of the threat or use of force in relations between States is one of 
the founding principles of the UN Charter (art. 2, par. 4). Prohibition that is enshrined 
in a rule of customary law coincides with the most serious form of the prohibition of 
aggression and is considered as a rule of jus cogens. 
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give: 
“(...) @ provision on aggression, including the definition and elements of 


crimes of aggression and the conditions under which the ICC shall exercise 


its jurisdiction with regard to this crime (...)””. 


The main purpose of the Preparatory Commission was to define 
the crime of aggression under customary international law 
(Trahan, 2002; Clark, 2002; Politi, 2004). The Special Working 
Group on the crime of aggression from 2002 to 2009 has already 
tried to come up with some proposals®.The related resolution 
was adopted by consensus, leaving a wide debate of 
interpretations regarding the admissibility of this type of crime 
including the complexity of the ICC jurisdiction with respect to 
the new international crime (Trahan, 2011). 
The activation and exercise of jurisdiction with respect to the 
crime of aggression also included further conditions, 1.e.: a) the 
relative ratification of the text with amendments by 30 States 
Parties (as provided for by article 121 par. 5 of the Statute) and; 
b) the issuance of a formal resolution by the ICC assembly body 
relating to the “activation of the jurisdiction of the Court over 
the crime of aggression’, to be adopted after 1 January 2017 by 
the same majority of the States Parties requested for the 
5See, Final Act of the United Nations Diplomatic Conference of Plenipotentiaries 
on the Establishment of an International Criminal Court A/CONF/183/13, 17 July 
1998, Resolution F par.7, which established that the Preparatory Commission for the 
International Criminal Court, among other assigned tasks, “shall prepare proposals for 
a provision on aggression, including the definition and elements of crimes of 
aggression and the conditions under which the ICC shall exercise its jurisdiction with 
regard to this crime (...)”. 


6Resolution RC/Res.6, The Crime of Aggression, Adopted at the 13th plenary 
meeting, on 11 June 2010, by consensus (RC/11). 
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adoption of an “amendment to the articles of association (...)”, 
as established pursuant to par. 3 and of arts. 15bis and 15ter of 
StICC (Liakopoulos, 2019). 

Also according to art. 5 of the Understanding of Kampala 


Conference: 


“(...) it is understood that the amendments shall not be interpreted as creating 
the right or obligation to exercise domestic jurisdiction with respect to an act 
of aggression committed by another State (...)”. 

In a wide margin of interpretation, we can say that the principle 


of universal jurisdiction does not apply and that the states that 
ratify the relevant amendment do not assume any obligation to 
prosecute cases of aggression as provided for in articles 15 and 
15ter. It is a declaration of character with dissuasive effect as 
regards the exercise of national jurisdiction over this crime (Van 
Schaack, 2012). 

The discussions created on the Kampala Conference and the 
opened problems focus on the following points: that the 
amendments have entered into force because they have been 
accepted or ratified by the States Parties according to ex art. 121 
(5); the ICC may exercise such jurisdiction for the crime of 
assault after 1st January 2017; after that date, pursuant to art. 15- 
bis (3) StICC allows the decision adopted by the States Parties 
with the same majority required for the adoption of the 
amendment to the statute, i.e. two thirds according to art. 121 
(3); the ratification or acceptance of the amendments by 30 


States is required and that one year has elapsed from the thirtieth 
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ratification or acceptance; that the relative declarations of 
refusal of jurisdiction have not been filed and each State Party 
may file a specific declaration not to accept jurisdiction in 
matters of aggression (opt-out clause). 

On 26 June 2017, 30 ratifications were reached and the 
amendments on aggression came into force internationally, at 
least on paper. For the states that have not accepted and signed 
the ratification, the path of the so-called “facilitation” has been 
followed, i.e. a platform for open discussion with the final aim 
of adopting the resolution to activate the jurisdiction with 
respect to this crime’. Finally, on 14 December 2017 with 
Resolution 5 it was approved once again by consensus to: 
“activate the Court’s jurisdiction over the crime of aggression as 
of 17 July 2018 (...)%. 

Since that day the ICC also has the competence to try 
individuals responsible for wrongdoing which can be qualified 
as acts of aggression. Obviously, the prosecutions for the crime 
of aggression are limited, because the international justice body 


has a residual competence compared to that of the domestic 


7International Criminal Court, Strengthening the International Criminal Court and 
the Assembly of States Parties ICC/ASP/15/RES.5, Annex 1, para. 18(b), in 
particular: “(...) [the ASP] decides to establish a facilitation, based in New York, 
open only to States Parties, to discuss activation of the Court's jurisdiction over the 
crime of aggression, in accordance with the resolution RC/RES.6, which will make 
every effort to reach consensus and will submit a written report directly to the 
Assembly ahead of its sixteenth session (...)”. 

8Assembly of States Parties to the International Criminal Court, Resolution ICC- 
ASP/16/Res.5 Activation of the jurisdiction of the Court over the crime of aggression, 
adopted at the 13th plenary meeting, on 14 December 2017 (ICC- ASP/16/20). 
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courts (Ruys, 2017)’, and the notion of aggression as it has been 
codified is circumscribed by restrictive interpretations as well as 


by the relative conditions of admissibility. 


Definition of the crime of aggression 

The crime of aggression in the Rome Statute (art. 8bis) repeated 
the formula of art. 6, lett. a) of the Nuremberg Statute. The 
crime of aggression has entered the category of crimes against 


peace and has eliminated the reference to the fact: 


“waging a war of aggression”, and is replaced by the expression “execution” 
of an act of aggression: “(...) for the purpose of this Statute, “crime of 
aggression” means the planning, preparation, initiation or execution, by a 
person in a position effectively to exercise control over or to direct the 
political or military action of a State, of an act of aggression which, by its 
character, gravity and scale, constitutes a manifest violation of the Charter of 
the United Nations (...)” (Safferling, 2012; Triffterer, Ambos, 2016; Ambos, 
2022). 


The execution includes the objective element of the crime even 
in military operations. The second paragraph of art. 8bis 
includes the conducts that are already referred to the list of the 
seven situations indicated in art. 3 of the Declaration on the 
definition of State aggression, attached to the resolution of the 


General Assembly no. 3314 (XXIX)’°. It is a resolution that 


9The relationship between the jurisdiction of the ICC and that of the internal 
courts is governed by the principle of complementarity set out in art. 17 of the Statute. 

10See art. 8bis, par. 2StICC: “For the purposes of paragraph 1,“‘act of aggression” 
means the use of armed force by a State against the sovereignty, territorial integrity or 
political independence of another State, or in any other way incompatible with the UN 
Charter whether or not there is a declaration of war, the following acts are acts of 
aggression within the meaning of Resolution 3314 (XXVX) of the UN General 
Assembly of December 14, 1974: a) The invasion or attack of the territory of a State 
by the armed forces of another State or any military occupation, even temporary, 
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dates back to the Cold War period without having a binding 
character and with various doctrinal interpretations (Ferencz, 
2009). 

The Resolution n. 3314 of the General Assembly has provided 
the criteria for the relevant cases of the crime of aggression by a 
sovereign State against another sovereign State and does not 
represent an exhaustive parameter for the evaluation of the 
behavior of individuals, rectius organs criminally responsible 
and involved in the action (Gaja, 2002). Although the resolution 
does not contain the conduct for the criminal repression of 
individuals'', however, the conduct is inevitably assessed in the 
context of the unlawful act attributable to the State and in the 
primary rule on the prohibition of the use of force. Recourse by 
a State against another State or States includes military 


operations without the consent of the latter and without the 


resulting from such an invasion or attack, or any annexation through the use of force 
in the territory or part of the territory of another state; b) The bombing, by the armed 
forces of a State, of the territory of another State or the use of any weapon by a State 
against the territory of another State; c) The blocking of the ports or coasts of one 
State by the armed forces of another State; d) An attack by the armed forces of one 
State against the land, naval or air armed forces or against the marine and air fleet of 
another State; e) The use of the armed forces of a State which are on the territory of 
another State with the agreement of the host State, in a manner contrary to the 
conditions provided for by the agreement or any extension of their presence on the 
territory in question beyond beyond the limits of this agreement; f) The fact that a 
state admits that its territory, which it has made available to another state, is used by 
the latter to commit an act of aggression against a third state; g) The sending by a 
State or on its behalf of gangs, armed, irregular or mercenary groups, which indulge in 
acts of armed force against another State of such gravity as to be equivalent to the acts 
listed above, or the fact to engage substantially in such an action (...)”. 

11See art. 5, par. 2: “A war of aggression is a crime against peace”, as the 
Nuremberg Statute had already sanctioned in art. 6, lett. 0). 
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conditions for legitimate defense. 

The relevant conduct with the unlawful act attributable to a State 
was also included in the text of the elements of the crime of 
agegression'’®. The judges of the ICC will be able to consider 
individual responsibility only in the event that the related 
activities of a State involve the use of force as a “manifest 
violation” and according to the principles of the UN Charter’?. If 
the state action has not developed, it remains impossible to 
assess the accused's responsibility for an attempted crime but 
only the attempt punishable under the StICC (Kress, Von 
Holtzendorff, 2010)'*. 


Aggression as a proper crime 

The crime of aggression can only be carried out by a person 
“who is actually in a position to control or direct the political or 
military action of a State” (article 8bis, par 1) (Ambos, 2022). 
We must also take into consideration art. 25 StICC which 
includes the different forms of participation in the crime that are 
included in the criminal liability and which has been amended 
with the addition of the following clarification: 

“(...) in respect of the crime of aggression, the provision of this article shall 


apply only to persons in a position effectively to exercise control over or to 


direct the political and military action of a State (...)” (Olasolo, 2016; Lopez, 


12See art. of the StICC and the Elements of Crimes. 
13Element n. 3 en. 5 of the crime of aggression, op. cit., p. 43. 
14Art. 25, par. 3, lett. f) StICC. 
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2018). 

Individual responsibility is reserved only for those who have not 
carried out the typical behaviors (planning/preparation/ 
initiation/execution) but have carried out acts of an objective 
nature and functional to the aggression and _ subjectively 
supported by the awareness of this own objective destination. 
Not all forms of participation seem compatible with the type of 
crime. The true dominus of aggression and the primum movens 
remains in our opinion to the first author and the one who 
decides to commit the crime of aggression. Strong doubts exist 
for persons/authors who stimulate or instigate (solicits or 
induces). A margin of appreciation also remains for the 
activities of material competition (aiding, abetting, assisting), 
which are committed with the aim of facilitating the carrying out 
of the crime. And in this case we are talking about the 
incompatibility of the term of aggression with the forms of 
responsibility conceived and constructed in relation to crimes 
that have a different form from that of aggression, such as war 
crimes! 

Within this spirit, the concept of “position” of criminal conduct 
can be understood with reference to any “situation” in which a 
subject or in conjunction with multiple subjects find themselves 
directing or controlling the action of the State. Thus, the 


violation of the principle of strict interpretation referred to in art. 
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22 (2) StICC. The liability of a single agent operating within a 
management board would constitute a mere sharing and such 
conduct will be assessed less seriously if the correctness of the 
majority approach is admitted, according to which the “modes 
of liability” that are provided for by art. 25StICC are built 
according to a descending scale of severity, from authorship to 
pure participation as a form of responsibility of a derived nature. 
The ICC has the task of identifying the parameters to establish 
the nature of the control over the state apparatus necessary to be 
able to consider the agent-state subject as the author and/or co- 
author or indirect perpetrator of the crime of aggression. It is 
understood that these are restrictive parameters with respect to 
those already elaborated by the ICC jurisprudence with respect 
to the other categories of crimes that are included in StICC’. 
Thus, the control by the subject acting on state action is needed 
as a fundamental demonstration of the so-called animus 
aggressionis (Kamto, 2010), i.e. the circumstance that the agent 
was aware. 

The conduct also includes at the same time the use of force by 
the agent-organ or carried out if it is incompatible (inconsistent) 
with the principles of the UN Charter'®. This opens the debate on 


the identification of the criminally responsible subject as well as 


15See the Decision on the Prosecutor's application pursuant to article 58 as to 
Muammar Mohammed Abu Minyar Gaddafi, Saif Al-Islam Gaddafi and Abdullah 
Alsenussi (No. ICC-01/11, 27 June 2011), parr. 67 e 74. 

16Element n. 4 of the crime of aggression, op. cit., p. 43. 


American Yearbook of International Law-AYIL, vol.1, 2022 


706 


the decision to carry out an armed attack which is taken by a 
collegial body. In this case, the animus of the individuals who 
make up the college is identified in order not to be considered as 
co-authors. The wording of the subjective element includes the 
error of law which (pursuant to ex art. 32, par. 2, of the Statute) 
is one of the circumstances excluding criminal responsibility 
and can hardly be invoked according to the obligations imposed 
by the UN Charter, in order to exempt the accused from criminal 
responsibility (Kress, 2004; Kress, Von Holtzendorff, 2010). 
The explicit reference in the text of art. 8bis violation of the UN 
Charter has the effect of making the individual punishable. Not 
every act of state aggression constitutes individual 
responsibility, but only that act that jointly possesses the 
requirements calculated on the basis of the character, gravity 
and scale such as to represent a “manifest” violation of the 
prohibition of use of force imposed by the Charter (Clark, 
2010)". 

In the introduction of the elements of the crime of aggression it 
is also specified that “the term manifests an objective 
qualification”'®, while the document elaborated at the 


Conference of Kampala (Jacobs, 2009)'? and which 


17Art. 8bis, par. 1 and Element n. 5 of the crime of aggression. 

18Elements of the crime of aggression, cit., Introduction, par. 3. 

19Art. 5(2) affirms that: “The Court shall exercise jurisdiction over the crime of 
aggression once a provision is adopted in accordance with articles 121 and 123 
defining the crime and setting out the conditions under which the Court shall exercise 
jurisdiction with respect to this crime. Such a provision shall be consistent with the 
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accompanies the text of the amendment specifies that all three 
parameters just mentioned must be cumulatively identifiable in 
the agent's conduct, since: “(...) no one component can be 
significant enough to satisfy the manifest standard by itself 
(...)*. If it is an objective qualification, it is not necessary to 
prove that the perpetrator of the crime complies with the act 
planned by him and that the violation of the prohibition of 


2! However, this type 


resorting to military violence is “manifest 
of parameter could not be objectively determined in the present 
case and opens up various interpretations (Paulus, 2010; 
O’Connell, Niyazmatov, 2012). According to the UN Charter, 
the only exceptions to the ban on the use of force are the 
collective military actions undertaken on the basis of art. 42 of 
the Charter (Marc De La Sabliére, 2018; Higgins, Webb, 
Akande, Sivakumaran, Sloan, 2018) or in the exercise of 
individual and collective self-defense pursuant to art. 51 (De 
Frouville, Decaux, 2020; Dupuy, Kerbrat, 2020). Due to the 
inadequate implementation of the collective security mechanism 


in many cases the practice has deviated from the principles set 


out in the Charter (Greppi, 2010; Strapatsas, 2017). As we have 


relevant provisions of the Charter of the United Nations”. 
20Assembly of States parties to the ICC, Resolution 6, (RC/Res. 6), cit., Annex 
Ill, Understandings regarding the amendments to the Rome Statute of the 
international Criminal Court on the crime of aggression, Understanding n. 7. 
21Elements of the crime of aggression, Introduction, cit., par. 2: “There is no 
requirement to prove that the perpetrator has made a legal evaluation as to whether the 
use of armed force was inconsistent with the Charter of the United Nations”. 
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also seen from the International Court of Justice (ICJ) which 
examined the practice of States in the light of the definition of 
aggression provided by the General Assembly, it never came to 
the final conclusion that an act of aggression had been 
committed by a State in the specific case”. 

The relationship between state aggression and the accused 
severely limits the ICC's ability to exercise jurisdiction over 
individuals for the crime of aggression (Cassese, 2007; 
Droumbl, 2009; Heller, 2020)”, since the same primary rule on 
the prohibition of the use of force does not include the relevant 
boundaries sufficient to outline the application in procedural- 
penal field. Aggression by a State excludes a priori the 
possibility that the ICC could try the leaders of terrorist 
organizations or non-state entities that have designed and 
deployed their armed force on a large scale against another 
particular State, or those who provoke an armed conflict of a 
non-international character within a single country (Wills, 
2012). 

The codified definition excludes the possibility that operations 
involving the use of force are dubious under the UN Charter, 


such as those implemented for the purposes of humanitarian 


22International Court of Justice, Military and Paramilitary Activities in and 
against Nicaragua (Nicaragua v. United States of America) Judgment of 27 June 
1986. 

23According to Heller: “(...) the crime of aggression at the International Criminal 
Court is so jurisdictionally narrow, so substantively limited, and so unlikely to 
promote domestic prosecutions that its deterrent value is essentially non-existent (...)”. 
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intervention or to protect their citizens abroad, and which may 
include individual responsibility for crime of aggression 
(Denicola, 2008; Murphy, 2009; Creegan, 2012; Kress, 2017). 
The definition of art. 8bis leaves a large “gray area” that only 
the future jurisprudential practice of the ICC will give the light 


for new doctrinal interpretations and discussions. 


The conditions of admissibility for the crime of aggression 
The resolution on aggression also introduced the various 
hypotheses of activation of the jurisdiction of the ICC on the 
initiative of a State Party to the Statute or of the Prosecutor 
proprio motu (article 15bis), or by the Security Council (article 
15ter). The provision of two separate rules has not solved the 
procedural problem, but has postponed it from the phase of 
adoption of the text of the provisions to the next phase of their 
application. 

The ICC in theory can thus investigate the crime of aggression™. 
However, the same art. 12 (3) StICC and art. 44 of the Rules of 
Procedure and Evidence also allows a State that is not a party to 
the Statute to accept the competence of the ICC in relation to the 
international crimes provided for by art. 5, as also in our case, 


namely the crime of genocide, crimes against humanity and war 


240n 4 March 2022, the human rights council decided to set up an international 
commission of inquiry of an independent and impartial nature to investigate violations 
of human rights and especially the principles of humanitarian law, for crimes 
committed during the conflict that has just begun. 
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crimes, with the exception of the crime of aggression; and to 
cooperate without delay and without exception clauses, through 
a formal declaration filed with the ICC Chancellery. 

The related commission of international crimes in Ukraine has 
been the subject of in-depth analysis by the ICC Prosecutor's 
Office since April 2014, as a consequence of the facts presented 
in November 2013 originating from the Maidan protests, the 
then Ukrainian government had presented the relative ad hoc 
Declaration” ex art. 12 (3) of the Statute, accepting its 
jurisdiction. On 8 September 2015, Ukraine continued with a 
second declaration of presentation of acceptance of the Court's 
jurisdiction with retroactive (starting from 2013) and 
indeterminate effect. In the end, after a few years of preliminary 
examination and discussions at the diplomatic and political level 
as early as 2020, the then Attorney of the Court, Fatou Bensouda 
accepted that all the criteria provided by the StICC for opening 
an investigation were met. On 28 February 2022, within this 
spirit, the new ICC Prosecutor took the decision to initiate 
investigations proprio motu (pursuant to art. 15 (3) StICC). The 
Prosecutor also had to wait for the authorization from the 
Preliminary Chamber (which usually takes about 4 months to 
reach a conclusion). On 2 March 2022, the same Prosecutor with 


43 Member States of the statute had decided to submit a joint 


25See Registrar of the International Criminal Court of 9 April 2014, n. 61219/35- 
673-984. 


American Yearbook of International Law-AYIL, vol.1, 2022 


711 


referral on the situation in Ukraine (pursuant to art. 13 StICC) 
asking the ICC to investigate international crimes committed in 
the context of the conflict. 

The Prosecutor's major problem was the collection and custody 
of related evidence. Although the conflict appears to have been 
recorded, documented in real time the problem was assessing 
the authenticity and reliability of the test materials. Materials 
that came from information from the internet and social media 
channels and/or from people who lived and collected ad hoc 
information from the Ukrainian territory. Of course, there was a 
good collection of information to follow up on related 
prosecutions and as a result of trials for war crimes and crimes 
against humanity by middle-level military officers of the 
Russian army. Obtaining physical custody of the alleged 
perpetrators will also be difficult to represent since the StICC 
does not allow trials in absentia (art. 63 (1) StICC). 

In the absence of ratification of the StICC by the two States 
involved in an armed attack, the ICC could not investigate the 
crime of aggression (article 15 bis of the same). Of course, the 
doctrinal debate is based both on the establishment of an ad hoc 
international court to punish this crime (Dannenbaum, 2022; 


Johnson, 2022; Heller, 2022)°° or a hybrid court (Komarov, 


26However, discussions for the establishment of an ad hoc tribunal remain open, 
as we have foreseen the difficulty in the past in the case of Syria. And even if a 
solution is found for the establishment of such a court, the problem remains that the 
Russian Federation will not cooperate with a special court after the end of the conflict 
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Hathaway, 2022)’’ and/or the road to punishment based on 
domestic law (Sayapin, 2018; Dannenbaum, 2021)”. 
Ambiguous paths that in the past have not shown a certain 
effectiveness in similar situations. In particular, since state 
conduct is a constitutive element of individual crime, it seems 
very difficult for an internal court to be able to qualify as an act 
of aggression behavior involving the illicit use of force caused 
by another sovereign body without violating the rules on state 
immunity”. 

According to article 15ter, the Council finds that State X has put 
in place an act of aggression and then the Court is able to try the 


political and military leaders who organized, planned or carried 


and the Security Council will not be useful due to the Russian veto. 

27A hybrid Tribunal building on the model we have seen in the Extraordinary 
Chambers in the courts of Cambodia as approved by the General Assembly and 
supported locally with a related judicial panel with the participation of both 
international and national judges to apply substantive and procedural rules both 
internal and international especially on jurisdiction ratione materia, temporis, loci and 
ad personarum. Even this path remains ineffective given that the Ukrainian 
Constitution according to art. 125 allows the Ukrainian government to enter into an 
agreement to create a new court on condition that it is an international court and not 
“auxiliary” or “complementary” according to the constitution. 

28Punishment of the crime of war and aggression according to art. 437 of the 
Ukrainian penal code. Definitely a leaner and cheaper system that we saw in practice 
as early as 2015-2016, when Ukraine was the site of the first and only trial that (after 
Nuremberg) sentenced two former members of the armed forces for the crime of 
aggression. of the Russian Federation. Given the ambiguous interpretations of the 
definition of the crime of aggression, it is shown that the Ukrainian judiciary is 
capable of hosting such a trial. From a procedural point of view, certain obstacles 
remain relating to the possible invocation of personal and functional immunities by 
the accused. 

29International Law Commission (ILC), Draft Code, Report of the International 
Law Commission on the work of its forty eight session UN Doc. A 51/10), p. 30, par. 
14: “(...) the determination by a national court of one State of the question of whether 
another State had committed aggression would be contrary to the fundamental 
principle of international, law par in parem imperium non habet (...)”. 
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out the crime of aggression, both those who are part of or not 
part of the StICC. The political composition of the body has the 
difficulty of reaching the majority required by art. 27, par. 3, of 
the UN Charter for the adoption of the related resolutions given 
the possibility of the right/power of veto of the five permanent 
Members (Trahan, 2002; Yengejeh, 2004; Sten, 2005; Von 
Braun, Micus, 2012). 

In the case of activation on a referral from a State Party 
(pursuant to ex art. 13, lett. a) or by the Attorney motu proprio 
(ex art.13, lett. c), a more concrete procedure is envisaged, 
where: “when the Attorney concludes that there are reasonable 
elements to proceed with an investigation into the crime of 
aggression, first of all check whether the Security Council has 
ascertained an act of aggression committed by the State 
concerned” (Ashworth, Horder, 2013), with the obligation to 
communicate “the situation to the UN Secretary General 
brought before the Court, including any relevant information 
and documents” (art. 15bis, par. 6) (Ashworth, Horder, 2013, 
Liakopoulos, 2019). If the Security Council makes such a 
finding, the prosecution body of the ICC will be able to proceed 
(art. 1Sbis, par. 7), and in the opposite case or in any case if the 
UN political body does not take a position within six months 
from the notification of the opening of the investigation, the 


Prosecutor will not be able to proceed with the prosecution for 
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the crime of aggression. He will be able to do so only if he is 
able to obtain the relative authorization to proceed according to 
the vote from the majority of the seven judges who make up the 
entire Session of the pre-trial Division, pursuant to ex art. 15bis, 
par. 8 (Liakopoulos, 2019). This is a requirement that creates an 
additional judicial filter which in reality it is understood that it is 
not foreseen for the other categories of crimes of the Statute and 
which has an administrative role, given that the StICC does not 
provide that it is the pre-trial Division in plenary composition to 
carry out the procedural activity, but this function is contributed 
to the individual Chambers with restricted composition (Pre- 
Trial Chambers) of which the Division is composed”’, nor do the 
procedural rules and internal regulations of the ICC provide for 
ie 

Art. 15bis includes the extension of the ICC's competence with 
respect to the crime of aggression by the States involved, 
requiring that the act of state aggression be a prerequisite for 
judging the crime of the individual. In the event that a State 
Party to the Statute has not previously declared that it does not 


accept this new jurisdiction of the Court: 


“(...) the Court may, in accordance with article 12, exercise jurisdiction over 
a crime of aggression, arising from an act of aggression committed by a State 


30The Pre-Trial Chambers are bodies with a more restricted composition, three 
judges or one, cf. art. 39, par. 2, lett. b) (ii) and (iii) and art. 57 of the Statute. 

31There is therefore a need to adapt, with further amendments, the rules for the 
discipline of this new, very delicate function assigned to the Pre-Trial Division in the 
event that the Prosecutor intends to proceed by assault pursuant to art. 1 5bis. 
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Party, unless that State Party has previously declared that it does not accept 
such jurisdiction by lodging a declaration with the Registrar (...)” (art. 15bis, 
par. 4) (Liakopoulos, 2019). 


This is an ambiguous and questionable provision given that 
prosecution includes the crime of aggression by a “State Party” 
that has ratified the StICC but has not ratified the amendment on 
aggression. In this case, the prosecution body will not be able to 
proceed, either on its own initiative or on the complaint of 
another State Party, because the crime was committed by 
citizens or on the territory of a third State with respect to the 
Statute and in this case it is follows the one established in article 
15bis, par. 5**. On the other hand, it is not clear whether, for the 
purposes of admissibility, the States involved in the act of 
aggression, the victim State and the author State, must have both 
explicitly accepted the amendments or whether the confirmation 
of only one of the States involved is sufficient. In reality, all 
States Parties to the Statute, and not only those that have 
expressly ratified the amendment, would be subject to the 
jurisdiction of the ICC, unless they have filed a specific opting 
out declaration pursuant to article 15bis, par. 4 (Liakopoulos, 
2019). According to a more restrictive interpretation, the ICC 
exercises jurisdiction only if the aggressor State and the victim 
State have both ratified the amendment. This interpretation is in 


line with art. 121 of the StICC which declares: 


32Art. 15bis par. 5: “In respect of a State that is not a party to this Statute, the 
Court shall not exercise its jurisdiction over the crime of aggression when committed 
by that State’s nationals or on its territory (...)”. 
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“(...) in respect of a State Party which has not accepted the amendment, the 
Court shall not exercise its jurisdiction regarding a crime covered by the 
amendment when committed by that State Party's nationals or on its territory 


Gay. 
The restrictive interpretation was relevant in the resolution of 


activation of the jurisdiction. We are talking about Resolution 5, 
approved by consensus by the Assembly of States Parties on 14 
December 2017**. This resolution allows us to speak to a 
relative attitude of a hypocritical nature with respect to the 
criminalization of aggression given that the majority of the 
States represented in the Assembly of States Parties have agreed 
that the ICC also deals with the crime of aggression and have 
also included their leaders from any investigation to this effect, 
failing however to accept the amendment in question (Whiting, 
2021). It is a jurisdiction d la carte, with the relative 
asymmetries that only the ICC case law can try to correct, based 
on the relative judicial independence as was reaffirmed in the 
activation resolution itself*®. 
Ratification by the States does not impose the absence of 
substantive ad hoc penal provisions with respect to the principle 
of legality. Thus, in addition to the crime, the relative sanction 
~33Art. 121, par. 5 last phrase. 

34Resolution ICC-ASP/16/Res 5, Activation of the jurisdiction of the court over 
the crime of aggression, adopted at the 13th plenary meeting, on 1 December 2017, by 
consensus (ICC-ASP/16/20). 

35The deterrent function of the statutory rules on aggression appears to be 
somewhat limited in practice. 

36Resolution ICC-ASP/16/Res 5, cit., art. 3: “(...) The Assembly of States Parties 


Reaffirms paragraph 1 of article 40 and paragraph 1 of article 119 of the Rome Statute 
in relation to the judicial independence of the judges of the Court”. 
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also prevails as governed by art. 17 StICC which legitimizes the 
ICC to take the case to itself, when it finds “(...) that the State 
that would have primary jurisdiction is genuinely unable to carry 
out the investigation or prosecution (...)”, by virtue of the 


principle of complementarity of its jurisdiction (Veroff, 2016). 


The limited punishment of the crime of aggression in the 
Ukrainian crisis 

In 24 February 2022 and when the Russian Federation militarily 
attacked Ukraine, conducting air, naval and land operations in 
large areas of the country, not verifying an armed attack that “by 
its nature, gravity and intensity is a manifest violation of the 
Charter UN” pursuant to art. 8bis, par. 1°’. The attack by the 
Russian Federation represents all three requirements required by 
the relevant standard of art. 8bis but corresponds to the criminal 


offense punishable under the second paragraph sub lett. a): 


“(...) the invasion or attack by the armed forces of a State of the territory of 
another State, or any military occupation, however temporary, resulting from 
such invasion or attack (...)” 


since it is not justifiable by invoking self-defense (Peters, 2022). 
The ICC automatically has jurisdiction to investigate the alleged 
crime of aggression against Ukraine, as neither the Russian 
Federation nor Ukraine have ratified the StICC. 

The prosecutor of the ICC Karim Khan released an official 
statement highlighting the ICC's competence to investigate 


37Art. 8bis, par. 1, Elements of the crime of aggression n. 3 and 5. 
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alleged crimes of genocide, war against humanity committed in 
Ukraine as the /ocus commissi delicti not being part of the StICC 
and did not accept jurisdiction according to an ad hoc 
declaration, pursuant to art. 12, par. 3, of the Statute**. The 
Prosecutor found the lack of jurisdiction in relation to the crime 
of aggression, due to the presence of procedural obstacles. The 
initiation of the procedure relating to the crime of aggression 
pursuant to art. 1S5bis (Exercise of jurisdiction over the crime of 
aggression, State referral, proprio motu) would require the 
consent of the aggressor State, “an unlikely circumstance (...)” 


(Gordon, Chiarini, 2022). 


The codification of this “supreme international crime”*’ as a 


crime punishable under the StICC represents a first, important 
step towards the progressive development of international law as 


a challenge that the Prosecutor of the ICC has accepted*’. For 


38Ukraine has activated the jurisdiction of the Criminal Court through the special 
procedure provided for by art. 12 par. 3 of the Statute which establishes that a non 
State Party may, by filing a specific declaration with the Chancellery of the Court, 
accept the jurisdiction of the Court in relation to the offenses provided for by art. 5. A 
first declaration was filed by the Ukrainian state on 9 April 2014, but only with 
reference to the alleged acts committed in the Ukrainian territory in a limited period 
of time (from 21 November 2013 to 22 February 2014). Subsequently, in September 
2015, the Ukrainian government sent a second declaration, containing the acceptance 
of the jurisdiction starting from 20 February 2014 and without a final deadline. 
Therefore, the Court has jurisdiction and the Prosecutor can investigate with reference 
to the facts committed: “(...) by any part to the conflict on any part of the territory of 
Ucraine” of 24 February 2022 (see, Office of the Prosecutor, Report on Preliminary 
Examination Activities, 2020, pp. 68ss. 

39...) to initiate a war of aggression, therefore, is not only an international 
crime; it is the supreme international crime differing only from other war crimes in 
that it contains within itself the accumulated evil of the whole (...)”. See also: the 
International Military Tribunal (Nuremberg), Judgment of 1st October 1946, p. 25. 

40Statement of ICC Prosecutor, Karim A.A. Khan QC, on the Situation in 
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the first time since the Statute came into force, over 40 States 
Parties have turned to the Office of the Prosecutor, denouncing 
the situation of violation of humanitarian law taking place in 
Ukraine, it is very significant to pass and to accelerate the 
passage from the preliminary examination phase to that of the 
actual investigation*!. In practice the Prosecutor stated on 2 


March 2022 that: 


“(...) these referrals enable my Office to proceed with opening an 
investigation into the Situation in Ukraine from 21 November 2013 onwards, 
thereby encompassing within its scope any past and present allegations of 
war crimes, crimes against humanity or genocide committed on any part of 
the territory of Ukraine by any person. I have notified the ICC Presidency a 
few moments ago of my decision to immediately proceed with active 
investigations in the Situation. Our work in the collection of evidence has 


now commenced (...)’””’. 


The Prosecutor's decision to proceed is a clear commitment to 
punishment for the entire international community and for the 
development of international law. We hope that this is not just a 
strong symbolic value given the continuous violations of the 
principles of the UN Charter and of any binding or non-binding 


act that includes the protection of human rights, as well as the 


Ukraine. 

41The complaint pursuant to art. 14 (referral) by States Parties allows to 
overcome the requirement of the prior authorization of the Pre-trial Chamber provided 
for by art. 15, par. 3 of the Statute for investigations initiated motu proprio by the 
Prosecutor. In addition to that of our country, the Prosecutor's Office received the 
referral from Albania, Australia, Austria, Belgium, Bulgaria, Canada, Colombia, 
Costa Rica, Croatia, Cyprus, Czech Republic, Denmark, Estonia, Finland, France, 
Georgia, Germany, Greece, Ireland, Iceland, Latvia, Lithuania, Liechtenstein, 
Luxembourg, Malta, New Zealand, Norway, Netherlands, Poland, Portugal, United 
Kingdom, Romania, Slovakia, Slovenia, Spain, Sweden, Switzerland, Hungary. 

42Statement of ICC Prosecutor, Karim A.A. Khan QC, on the Situation in 
Ukraine: Receipt of Referrals from 39 States Parties and the Opening of an 
investigation on 2 March 2022. 


American Yearbook of International Law-AYIL, vol.1, 2022 


720 


principles of humanitarian law. In this spirit, the 43 countries 
that have ratified the relevant amendments under analysis and 
have sent a strong signal to the international community that the 
time has come for the punishment of serious crimes such as 
aggression, and everyone's commitment is needed, are left 


behind. 


Conclusions 

It would be appropriate that for the crime of aggression and the 
legal ploy that each intrusive State in the internal affairs of 
another will try to prove based on art. 15ter StICC and on the 
retroactive effect of whether or not the ICC is ratified. One 
solution would be to amend the StICC according to art. 12 
trying to apply the ordinary jurisdiction regime also to the crime 
of aggression. The jurisdiction of the ICC can also be activated 
by a postponement of the General Assembly of the UN 
according to the Resolution Uniting for peace** where the 
Assembly can act when the right of the veto prevents the 
Security Council, as always the history of the United Nations 
has shown from the past: “(...) its primary role for the 
maintenance of international peace and security (...)” (Darcy, 
2022). The ratification for a new amendment requires a two- 


thirds majority of the Member States (ex art.121 (4) StICC) 


43General Assembly Resolution 377 (V) of 3 November 1950. 
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always leaving doubts about the presence and the question of 
whether the political will and/or the clearly juridical will will be 
followed for the expedition of this proceeding with final aim the 


punishment of serious crimes such as aggression. 
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